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OPINION AS TO THE TITLE REV. PHINEAS FISH  

HAS TO THE PARSONAGE, SO CALLED, IN  

MARSHPEE. 

The first act of the General Court which interfered  

with the right of the Indians to sell their own lands, all  

of which they owned in common in Marshpee Planta- 

tion, (including what is now called the parsonage,) was 

in 1650, which provides that no person shall buy land 

of any Indian without license of the General Court.  

In 1665, this was extended to grants for term of years. 

In 1693, the Indians were put under guardianship. 

In 1701, an Act was passed specially to protect the  

Indians in the enjoyment of their lands.  [Col. Laws,  

page 150.] It also shows why the restriction in the 

sale of their lands was adopted. 
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“Whereas, the government of the late Colonies of the 

Massachusetts Bay and New Plymouth, to the intent the na- 

tive Indians might not be injured or defeated of their just  

rights and possessions, or be imposed on and abused in selling 

and disposing of their lands, and thereby deprive themselves 

of such places as were suitable for their settlement”, did in- 
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hibit the purchase of land without consent of the General 

Court, notwithstanding which, sundry persons have made pur- 

chases, &c.; therefore, all such purchases of lands were va- 

cated, with the exception of towns, or persons who had ob- 

tained lands from the Indians, and also by virtue of a grant  

or title made or derived by or from the General Court.  All 

leases of land from Indians for any term or terms of years to  

be void, unless license was obtained for such lease from the 

County Court of Sessions.  Provided, nevertheless, that noth- 

ing in this act shall be held or deemed in any wise to hinder, 

defeat or make void any bargain, sale or lease of land, made  

by an Indian to another Indian or Indians. 

 1718.  This is the first act which took from the Indians 

their civil capacity to make contracts.  It says, “whereas, 

notwithstanding the care taken and provided (by the former  

act,) a great wrong and injury happens to said Indians, na- 

tives of this country, by reason of their being drawn in by 

small gifts, or small debts, when they are in drink, and out of 

capacity to trade, to sign unreasonable bills or bonds for debts 

which are soon sued, and great charge brought upon them,  

when they have no way to pay the same, but by servitude”;  

therefore no contract whatever shall be recovered against any 

Indian native, unless entered into before two Justices of the  

Peace in the County, both to be present when the contract is 

executed by the Indian. 

 

 The act of 1725, recognizes the rights of Indians to 

employ persons to build houses on their own lands.  

Their own lands then were the commons, including the 

parsonage. 

 

[verso: 
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 In 1763, Marshpee was incorporated as a District, 

including the land now called the parsonage.  “Be it 

enacted, &c. that all the lands belonging to the In- 

dians and mulattos in Mashpee be erected into a dis- 

trict, by the name of Mashpee.”  The Proprietors 

are empowered to meet “IN THE PUBLIC MEETING  

HOUSE,” [the one now claimed by Mr. Fish,] to elect 

a Moderator, five Overseers, two to be Englishmen, a 

town Clerk and Treasurer, being Englishmen, two 

Wardens, and one or more Constables.  The majori- 

ty of the Overseers had the sole power to regulate the 

fishery, to lease such lands and fisheries as are held in  

common, not exceeding for two years, and to allot to 

the Indians their upland and meadows.  This act was 

to continue for three years and no longer.  It does not  



 
 

 Copyright © 2019 Yale Indian Papers, Yale University  

appear ever to have been revived.  The revolutiona- 

ary war intervened, and there is no act after 1766, 

until the act of 1788, after the revolutionary war,  

which last act put the Indians and their lands under 

strict guardianship. 

 In this interval between 1766 and 1788, the only 

transaction on which Mr. Fish can found any claim to 

the parsonage took place.  There was then either no 

law existing, which could empower any person to se- 

quester and set apart the lands of the Indians, or the 

law of 1693, (if that of 1763 had expired,) was re- 

vived, by which the guardianship again attached to 

the Indians.  The Indians, it is believed, continued to 

choose their own Overseers, under the charter of 1763, 

after it had expired, and without any authority to do  

so.  It was the only government they had during the  

troubles of the revolution. 
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 We now come to the first evidence of any thing re- 

lating to the parsonage land being set apart from the 

common land.  This was in 1783, and the following 

is the Deed from the Records of Barnstable County, 

and the only deed relating to this property. 

 
 DEED OF MARSHPEE PARSONAGE. 

Know all Men by these Presents, That we, Lot Nye, Mat- 

thias Amos, Moses Pognet, Selectmen, and Israel Halfday, 

Joseph Amos and Eben Dives, of the district of Marshpee, 

for the support of the Gospel in said Marshpee in all future gen- 

erations, according to the discipline and worship of the Church 

in this place, which is Congregational, do allot, lay out, and 

sequester forever, a certain tract of land, being four hundred  

acres more or less, lying within the Plantation of Marshpee, 

and being Indian property, which is to lay as a parsonage for- 

ever and to be improved and used for the sole purpose aforesaid; 

and the said tract or parcel of land for the said Parsonage, is 

situated on the East side of Marshpee river, and bounded as 

follows, viz:  Beginning at a certain spring of fresh water 

which issues from the head a small laggoon on the East side 

of Marshpee river aforesaid, and runs into said river a small 

distance below, and South of the spot where negro Scipio 

and his wife Jemimai had their house, which is now removed, 

and from thence running due East into the land until it comes 

to the great road which leads into Marshpee Neck, so called, 

and from thence Northwardly bearing Eastward as the said 
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road runs, until it comes to the great road, which is the com- 

mon road from Barnstable to Falmouth, and then bounded by 

the last mentioned road Northwardly, and running Westward- 

ly until it comes to Ashir’s road, then crossing Falmouth road 

and running in Ashir’s path till it comes to Marshpee river 

aforesaid, and then upon the said river Southwardly, and 

on the East side, until it comes to the first station, leaving  

Quokin, and Phillis his wife, quiet in their possessions;  

which tract of land, (except Mary Richards’ fields and plan- 

tation,) which is within the said boundaries, and wood for 

  13 
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Mary’s own use, and fencing stuff for her fences as they now 

stand, with all the appurtinances and privileges thereunto be- 

longing, shall be forever for the important purpose of propa- 

gating the Gospel in Marshpee, without any let, hindrance or 

molestation.  In confirmation whereof, we have hereunto set 

our hands and seals, this seventh day of January, one thous- 

and seven hundred and eighty-three.  1783. 

            LOT NYE, 

            MATTHIAS X AMOS, his mark. 

            MOSES X POGNET,            “ 

 

 N. B. Before the insealing the premises, reserve was made 

by the signers of this instruments, for the heirs of Mary Rich- 

ards, that they forever be allowed her in her life time, and 

Abraham Natumpum and his heirs, be allowed, severally to  

enjoy and possess Scipio’s cleared spot of land, and fencing 

stuff for the same. 

       ISRAEL X HALFDAY, his mark. 

                   JOSEPH X AMOS,             “ 

                               EBEN X DIVES,                 “ 

 

     In possession of } GIDEON HAWLEY,  

         SIMON FISH. 

 

     Received November 10, 1800, and is recorded in the 25th  

Book of Records, for the County of Barnstable, folio 139, and 

compared. 

  Attest, EBENEZER BACON, Register. 

 

Lot Nye was a white man, a great Indian specula- 

tor.  The other five were Indians, two calling them- 

selves Selectmen.  Now what power had these men 

in 1783, to sequester four hundred acres of the com- 

mon land of the Indians, for any purpose?  If they 

were Selectmen, and had any power, that power was 

expressly limited by the act of 1763, to leasing lands 
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for a term not exceeding two years.  Here they un- 

dertook to make a perpetual grant, a sort of dedica- 

tion of the property to a certain purpose.  If they 

could dispose of one acre so, they might with equal 

[folio 5: 
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propriety, have disposed of the whole Plantation.  The 

Indians were all tenants in common, and no dedication  

or transfer of the common land could be made, with- 

out a legal partition, or the consent of every individual 

tenant.  If the pretended Selectmen acted for the In- 

dians, they could only do so by power of attorney to 

act for all the tenants in common.  There is no other 

possible legal way, by which land, the fee of which  

is owned by tenants in common, can be transferred, 

either in fee or in occupancy out of their possession for- 

ever.  But besides, no act of the Indians was then valid 

unless confirmed by the General Court.  This deed, 

therefore, of 1783, was void at the time.  It seems 

nothing was done with it, until 1800, seventeen years  

after, when it was recorded in the Barnstable County 

Registry of Deeds, at whose instigation does not ap- 

pear.  Now in 1800, when this deed was recorded,  

the Indians were legally minors, and could do no act, 

and make no contract.  All the power their Select- 

men had in 1783, was taken away.  They were un- 

der five Overseers, who had power to improve and 

lease the lands of the Indians and their tenements, but 

no power to sell, sequester or dedicate any part of them. 

The Overseers had no power to take a dollar from the  

Indians, for religious worship.  While this was the  

condition of the Indians under the law of 1789, (which 

continued in full force, with an additional act in 1819, 

till the new law of 1834,) the deed was recorded in  

1800, seventeen years after it was made by persons 

who had no power at all to make such a deed.  The  

professed object was to set apart 400 acres, of the 

common land, lying in Marshpee, “and being Indian 
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property,” for a parsonage, forever.  The clear title then 

was in the Indians as tenants in common, for the deed 
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so declares it, in 1783.  The parsonage was their prop- 

erty then.  How has it ever been conveyed out of 

their hands?  The purpose for which this land was 

to be used, as sequestered by Lot Nye, &c. was for 

the sole purpose aforesaid, viz. “For the support of 

the Gospel in Marshpee in all future generations, ac- 

cording to the discipline and worship of the Church 

in this place, which is Congregational.”  And this 

property, says the deed, “shall be forever for the im- 

portant purpose of propagating the gospel in Marshpee, 

without any let, hindrance or molestation.” 

 This, then was the design of the original signers of 

this deed, who had no right to sign such a deed at all. 

Their object was to promote the gospel in Marshpee,  

but how has it turned out?  The property has been used  

for twenty-four years, to pay a minister who preaches  

to the whites, and whom the Indians with very few ex- 

ceptions, will not hear.  Is not this a gross perversion  

of the design of the donors, even if they had any  

power to have made this grant?  No lawyer will pre- 

tend that the grant was not void, under this deed alone. 

There was no grantee, no legal consideration, and no 

power to convey.  The deed remained on record, until  

1809, when the following act was passed by the Legisla- 

ture, attempting to confirm a deed made 26 years be- 

fore, by men who had no power to make such a deed. 
 

COMMONWEALTH OF MASSACHUSETTS, 

     House of Representatives, June 15, 1809. 

On the representation of the Overseers of the Indian Plan- 

tation of Marshpee, in the County of Barnstable, stating in 
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behalf of said Indians, that it would be conducive to their in- 

terests, that a certain grant and allotment of lands therein de- 

scribed,  formerly owned by said Indians, for the support of 

the gospel ministry among them, should be confirmed and 

rendered valid. 

    Resolved,  That a certain grant or allotment of land made 

by Lot Nye, Matthias Amos, Moses Pognet, Isaac Halfday, 

Joseph Amos, and Eben Dives, of the District of Marshpee, 

in the County of Barnstable, as appears by their deed by them, 

and by them signed, sealed and executed, on the seventh day 

of January, one thousand seven hundred and eighty-three, and  

recorded in the Registry of Deeds, in and for said County of 

Barnstable, in the fifty-fifth book thereof, and 139th folio of 
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said book, said land being 400 acres more or less, according 

to said deed, be and the same hereby is confirmed and ren- 

dered valid to all intents and purposes by them in their said 

deed expressed, and the said tract of land shall be and remain 

forever as a parsonage, for the use and benefit of a Congregat- 

tional gospel minister, as expressed and declared in their said 

deed.  Sent up for concurrence. 

  TIMOTHY BIGELOW,  Speaker. 

   In Senate, June 19, 1809, 

 Read and concurred. 

   H.  G.  OTIS, President. 
   June 19, 1809,          Approved,  C. GORE. 

       [True Copy.] 

 

Now, if the deed was not valid in 1783, without 

the concurrent action of the General Court, it could 

not be made valid by an act of the General Court 

26 years afterwards.  Besides, the land had been 

in possession of the Indians, by virtue of their title, 

more than twenty years, after the making of the pre- 

tended deed.  The power of the grantors, if they ever  

had any power, had long expired, and Marshpee was 

governed by new laws.  We might as well hold that 

  13* 
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an act passed by the House of Representatives in 

1783, could be made valid by a concurrence of this  

Senate, in 1809. 

 It is plain, therefore, that unless the General Court 

had power without the consent of the Indians, to se- 

quester this land in 1809, the setting of it apart from  

the common land, is wholly void, and an act of mere 

arbitrary power.  But the general Court never assum- 

ed the power to convey any land for any purpose, be- 

longing to the Indians without their consent.  Where 

and how was their consent given to this act of 1809? 

They were minors in law, and could give no such con- 

sent.  Their Overseers could give name for them, for  

their power only extended to allotting laws ^ lands to the In- 

dians, and leasing them.  The pretence, therefore, 

that this was done at the request of the Overseers, 

gives no strength to the act. 

 Let another fact be remarked.  The original seques- 

tration in 1783, was to promote the gospel in Marsh- 

pee.  The General Court profess to confirm and ren- 
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der valid the deed of Lot Nye and others, but they 

say that this four hundred acres “shall remain forever 

as a parsonage for the use and benefit of a Congrega- 

tional gospel minister, as expressed in their said deed.” 

 Now no such thing is expressed in their deed. 

There is not a word about a Congregational minister;  

only “for the support of the gospel, according to the  

discipline and worship of the church in this place,  

which is Congregational.” 

 The General Court, therefore, gave a construction 

to the deed, which the deed never warranted.  The  

whole proceeding must be illegal and void.  The fee 
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still remains in the Indians, and no power existed to 

take it from them without their whole consent as ten- 

ants in common, which they have never given, and 

could not give, because they were in law minors.  Mr.  

Fish was sent to Marshpee as a minister, and ordained 

in 1811.  The Indians, as a society, never invited him 

to come, or settled him.  They never gave him posses- 

sion of the land or Meeting-house.  They were then 

minors in law, and could give no consent.  The white 

Overseers and Harvard College, were the only powers 

that undertook to give Mr. Fish possession of the  

property of the Indians.  It is true, he has held it 

twenty years, but the statute of quiet possession does  

not run against minors.  The Indians were declared 

minors, and could bring no action in court. 

 This is the true history of the parsonage and Meet- 

ing-house now wrongfully held by Mr. Fish.  Have  

not the Indians a right to their own property?  Has  

the Legislature and Harvard College, a right to estab- 

lish a religion by law in Marshpee, and take the prop- 

erty of the Indians to support a minister they will not 

hear?  Where did the General Court get any power 

to give away the property of the Indians, any more  

than the lands of white men, held in common?  They 

cannot take the property of the Indians to support a pri- 

vate individual.  Was it then a public use?  But the 

Constitution says “no part of the property of any in- 

dividual, can with justice be taken from him, or appli- 

ed to public uses, without his own consent, or that of 

the representative body of the people, and whenever 
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the public exigencies require that the property of any 

individual should be appropriated to public uses, he 
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shall receive a reasonable compensation therefor.”  

Apply this to the act of the General Court, by which 

Mr. Fish holds four hundred acres of the common 

lands of the Indians, against their consent, and for 

which they never received a dollar, and answer.  Is not 

the Constitution violated, every day he is suffered to 

remain on the plantation, against their consent, sub- 

sisting on the property of the poor Indians, not to ben- 

efit them, but to preach to the whites? 

 Look at this subject also, in connexion with religious 

freedom.  The old article of the Constitution, gave  

the Legislature power to require the towns to provide 

for public worship at their own expense, where they 

neglected to make such provisions themselves; but it 

also provided that the towns, &c. “shall at all times  

have the exclusive right of electing their public teachers, 

and of contracting with them for their support and 

maintenance.” 

 This right the Indians have never had in regard 

to Mr. Fish, nor did they neglect to support wor- 

ship, and if they did, the Legislature had no power 

to take their property and set it apart, but might im- 

pose a tax or a fine. 

 But what says the amended article on this subject  

of religious freedom?  “The several religious societies 

of this Commonwealth, (the Indian as well as the 

white man,) whether corporate or unincorporate, shall 

ever have the right to elect their pastors or religious 

teachers, to contract with them for their support, to 

raise money for the erecting and repairing houses of 

public worship, for the maintenance of religious in- 

struction, and all religious sects and denominations, de- 
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meaning themselves peaceably, and as good citizens, 

shall be equally under the protection of the law.” 

 Are the Indians at Marshpee, protected in the same 
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manner the whites are, in their religious freedom? The 

Indians think not, and with good reason; and yet they 

cannot get redress.  They have warned Mr. Fish to  

leave their property; they have dismissed him as their 

minister, if he ever were such, and have forbidden his 

using their Meeting-house, or carrying off their wood. 

But he persists in holding and using their property, as 

they say wrongfully, and even prohibits their having a  

religious meeting in the woods, without his consent. 

He is, it is stated, at this time employing men to cut 

and cart wood off the plantation, for his support, and  

it is supposed he will thus take of the property really 

belonging to the Indians, about two hundred cords of  

wood the present year. 

 Now if this land belongs in common to the Marsh- 

pee Indians, as they contend it does, Mr. Fish and the  

white men he employs, (and it is understood he em- 

ploys no others,) violate the law of 1834, and are lia- 

ble to indictment.  That law says, “that no person 

other than proprietors or inhabitants of said District, 

shall ever cut wood [upon the common lands,] or 

transport the same therefrom.  And every person of- 

fending against this provision, shall be liable to indict- 

ment therefor, and upon conviction, shall pay a fine of 

not less than fifty, nor more than one hundred dollars, 

to the use of said District.”  In this mode, by indict- 

ing the white men employed by Mr. Fish, to cut and  

carry off wood, the question could be tried, which is 

simply whether the fee of the parsonage is in the In- 

 

[verso: 

      154 

 

dians, or whether it is in Mr. Fish, who never had any 

deed of it any way.  The parsonage was common 

land in 1783.  Has it been legally changed since in its 

title, is the question.  But even in this matter, as we 

are informed, the courts of justice which are open to  

white men, are closed to the poor Indians.  At the 

last session of the court in Barnstable, the Selectmen 

of Marshpee complained against the white men em- 

ployed by Mr. Fish, for cutting wood on their com- 

mon lands.  The District Attorney on ascertaining 

that the wood was taken from the parsonage, so call- 

ed, undertook  to decide the whole question, before it 

went to the court, as it is stated to us, and without any 
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examination as to Mr. Fish’s title, refused to act upon 

the complaint.  Had the indictment been found, the 

question could have gone to the Supreme Court, and 

been there settled.  The Indians now must either sub- 

mit to be wronged until some prosecuting officer will 

hear their complaints, or they must apply for an in- 

junction, to stop Mr. Fish cutting any more of their  

wood.  These are believed to be substantially the facts 

and the law, in this case.  They are left with a can- 

did public to consider, and to form their opinion on, if 

they cannot be shown to be unfounded. 

 It should be understood that the Committee who re- 

ported the act of 1834, giving the new law to the In- 

dians, did not decide any question touching the par- 

sonage.  They treated all the plantation as lands own- 

ed in common.  It has been said that the Chairman of 

the Committee, Mr. Barton, had given an opinion that 

Mr. Fish was entitled to hold the property.  This  

is incorrect.  To obviate such an impression, Mr.  
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Hallett, the counsel for the Indians, wrote to Mr. Bar- 

ton, and received the following reply, which will fully 

explain the position in which the question was left by  

the Legislature.  In the views expressed by Mr. Barton, 

Mr. Hallett fully concurs.  Too much praise cannot 

be given to Mr. Barton for the zeal, patience and abil- 

ity with which he discharged the duties of Chairman 

of the Committee. 

 
WORCESTER, JULY 1, 1834.  

DEAR SIR, 

 I last evening received your favor of the 28th ult 

The Committee of the Legislature, who had in charge the 

Marshpee business, intentionally avoided expressing any opin- 

ion in regard to the tenure by which Mr. Fish held the par- 

sonage.  In our report we merely adverted to the facts, that in 

1783, Lot Nye, and several Indians granted 400 acres of the 

common land, “to be forever for the important purpose of prop- 

agating the Gospel in Marshpee.”  There were no grantees 

named in the deed.  In 1809, the General Court confirmed 

this grant of a parsonage, to be held forever for a Congrega- 

tional Gospel Minister.”  We found Mr. Fish in possession 

of the parsonage, as such a minister.  But whether by virtue 

of said grant, and his settlement at Marshpee he could hold 

the parsonage, as a sole corporation, we regarded it as a ques- 
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tion of purely a judicial character, and one with which it was  

“not expedient,” and might we not have added proper, “for 

the Legislature to interfere.”  If Mr. Fish has rights under  

these grants, and by virtue of his settlement, I know you will 

agree with me, that the Legislature can do nothing to divest 

him of them.  And if he had no such right, we were not dis- 

posed to create them.  I am entirely satisfied with the course 

which the Committee took in relation to the parsonage; and  

the circumstance that questions are now agitated in relation to 

it, show that in one particular, at least, the Committee acted 

judiciously.  We left the parsonage precisely as we found it; 

leaving another branch of the government the appropriate 
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responsibility of settling all questions growing out of the  

grant of 1783, the confirmation of 1809, and the settlement 

of Mr. Fish.  Could we by legislation settle those questions, 

it might have been our duty to do so, for the sake of the har- 

mony of the District.  But it seems to me that any such at- 

tempt would have had a tendency to create new difficulties, 

rather than to diminish old ones. 

 A word in regard to my advice to Mr. Fish.  I received a  

letter from Mr. Fish some time since, in which he expressed  

some apprehensions than an attempt would be made by the 

natives to take possession of the Meeting-house, parsonage, 

&c.  His letter enclosed rather a singular communication, 

signed by the Selectmen of Marshpee.  I did not keep a copy 

of my answer to Mr. Fish, but recollect distinctly the sub- 

stance of it.  I alluded to the authority of the Legislature in  

the premises as I have above.  That they intended to leave 

the parsonage as they found it, without undertaking to limit 

or modify the effect of former acts.  That the appropriate 

mode for the natives to ascertain their rights to, or to obtain  

possession of, the parsonage, &c. was by resorting to the 

courts.  That any forcible attempt by single individuals to 

obtain possession of the Meeting-house, &c. would be a tres- 

pass; that if numbers combined for that purpose, it would 

constitute a riot.  I take it I hazarded no professional reputa- 

tion by giving these opinions.  For you very well know, that  

they would be correct, Mr. Fish being in peaceable posses- 

sion of the premises, whether he were so by seisin or disse- 

isin, by right or by wrong.  I hope, my dear sir, that our ex- 

periment in regard to the affairs of our Marshpee friends may 

yet succeed.  If not, I think we may console ourselves as 

one of old did: that if Rome must fall, we are innocent. 

  I am, very respectfully yours, 

     J [ overwritten: I ] BARTON. 
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 The Legislature having thus left the question, to be  

decided by the Courts, if Mr. Fish insists on holding 

the parsonage, the inquiry must arise on legal princi- 

ples, how was Mr. Fish settled in Marshpee, and by 

what right does he, as a sole corporation, or otherwise, 

hold the parsonage, as an allotment set apart forever 

for the support of a Congregational minister, in Marsh- 

pee?  Harvard College in which he was then, or had 

been a tutor sent him there as a missionary under the 

Williams fund.  The Legislature took no part what- 

ever in the settlement.  The Overseers permitted him  

to take possession of the Meeting-house and the par- 

sonage land, so called, and it is understood that they  

consented he should cut the annual growth of the wood 

off the parsonage.  But even admitting that the Over- 

seers could so dispose of the property of the Indians, 

for promoting a particular religious worship in Marsh- 

pee, (which is explicitly denied,) could they convey 

any thing to Mr. Fish beyond the period of their own 

existence?  By the law establishing the Overseers, 

they had no power beyond leasing land for two years. 

How then, could the Overseers grant for life to Mr.  

Fish the improvement of the parsonage and Meeting- 

house?  They might have given it to him from year 

to year, while they were in office, but on the abolition 

of the Overseers, in 1834, and a restoration of civil  

rights to the owners of the fee of the parsonage, the  

Marshpee Proprietors, how could Mr. Fish continue 

to hold the parsonage against their will? Was it by 

virtue of his settlement, so that he now claims the land 

as a sole corporation?  But a minister cannot be set- 

tled or constituted a sole corporation, without a parish 
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to settle him.  “A minister of a parish seized of lands 

in its right as parsonage lands, is a sole corporation,  

and on a vacancy, the parish is entitled to the profits;” 

2d Dane’s Abrg. 342.  7 Mass. Rep. 445.  Mr. Fish 
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is not seized of a parsonage in right of any parish or  

religious society, and therefore he cannot be a sole cor- 

poration.  In point of fact, there was no legal parish 

in Marshpee, when Mr. Fish went there and took pos- 

session, under the Overseers, and not in right of the 

parish.  A parish or precinct as the law then was,  

must be a corporation entitled and required to support  

public worship, and having all the powers and privile- 

ges necessary for that purpose.  (See 8th Mass. Rep. 

91.)  And where there has been no parish as such 

created in a town, the town itself will be considered a 

parish.  (15 Mass. Rep. 296.) Marshpee was not a  

town.  The Marshpee Indians were minors in law, and 

there was no legal parish to settle a minister, or to hold 

a parsonage, and no one to make contracts as such. 

Harvard College had no power to settle a minister in 

Marshpee, nor had the Overseers any such power. 

Their supervision was temporal and not ecclesiastical. 

Besides, the actual Congregational society which sub- 

sisted in Marshpee, when Mr. Fish was sent there, in  

1811, was composed of majority of whites.  Mr. 

Fish himself testified before the Committee, that the  

church at Marshpee, in 1811, consisted of sixteen  

whites and but five colored persons.  The church 

members were a majority of whites, so that even had 

the church voted to settle Mr. Fish, it would have  

been a vote of white men having no interest in the 

premises, and not of Indian Proprietors.  Mr. Fish  
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admits that the church passed no vote.  It was asserted 

by one of the old Overseers, Mr. Hawley, that five In- 

dians called on him, after Mr. Fish had preached there, 

and personally expressed a wish to have him stay with 

them, but there was no official act, and no vote of the  

church or society, and no assent of the Proprietors of 

Marshpee in any form. 

 Who were the Congregational church, and who the  

society in Marshpee, in 1811?  A regularly gathered 

Congregational church, is composed of several persons 

associated by covenant or agreement of church fellow- 

ship,  (9th Mass. 277.) and a church cannot exist for  

any legal purposes, except as connected with a con- 

gregation or some regularly constituted religious socie- 
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ty.  (16 Mass. 488).  Where there are no special  

powers given to the church by the Legislature, the 

church cannot contract with or settle a minister, but 

that power resides wholly in the parish, of which the  

members of the church, who are inhabitants, are a 

part.  (9 Mass. Reports, 277.  Burr vs. First Parish 

in Sandwich. 

 We have seen that there was no legal parish in 

Marshpee, in 1811, and therefore the Congregational 

church, if there were such then, had no power to set- 

tle Mr. Fish, even had they done so, which they did 

not.  A parish may elect a public teacher, and con- 

tract to support him, without the consent of the church, 

if he be ordained by a council invited by the parish;  

but in Mr. Fish’s case, he was ordained by the request 

and under the direction of the President and Corpora- 

tion of Harvard College, the Trustees of the Williams  

fund, with the assent of the Overseers.  There is then  
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no ground whatever for assuming that Mr. Fish ever 

was settled legally over a Congregational parish in  

Marshpee, so as to establish him a sole corporation, to 

hold the lands belonging to the Proprietors of Marsh- 

pee, under the dedication deed of 1783.  If that deed 

and the subsequent act of 1809, conveyed any thing,  

the conveyance was for the use of the inhabitants as a  

parsonage, there being no parish in Marshpee, distinct 

from the Plantation.  In such case, it would be held  

to be a grant to Marshpee, (that is the town,) for the 

use of its ministers, (14 Mass. 333.)  The grant, 

therefore, could it be regarded as such, was to the 

whole Proprietors of Marshpee, and they must first 

settle a minister before he could claim the use of the 

grant as a minister of the parish. 

 Neither has Mr. Fish, even if he had, been legally 

settled, any just right, under the deed of 1783, to take 

the whole parsonage, because that deed states the  

principal object of the sequestration of the land to be, 

for the important purpose of promoting the gospel in 

Marshpee, and merely referred to the only worship 

then known there, which was Congregational.  When 

Mr. Fish went there in 1811, there was a Baptist  

church, and they objected to his taking possession of 
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the parsonage. 

 There is a case in point in the 13th Mass. Rep. 

190, which decides, that where the original Proprie- 

tors of a township appropriated a lot of land for a par- 

sonage, and at the same time voted that they would 

endeavor that a Congregational minister should be set- 

tled in the township, such vote ought not to be con- 

strued to limit the benefit of the parsonage to a minis- 

ter of the Congregational order, and that if the inhab- 

itants of the parish should become Christians of any 

other Protestant sect, they would be entitled to the 

land, and that a Congregational society, incorporated 

as a full parish would have no right to the parsonage. 

Neither can a parish convey a parsonage to a minister 

to be held by him in his personal right.  By this de- 
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cision, the Baptist or Methodist church in Marshpee 

have as good claim to the parsonage as Mr. Fish has. 

 The dedication, or whatever it may be called, of 

Marshpee parsonage, was made by Lot Nye, &c. in  

1783, and confirmed in 1809, by the General Court. 

Mr. Fish did not become a minister in Marshpee, until 

1811.  Whoever settled him there, for the Indians did 

not, made no stipulation as to the income of the par- 

sonage, which could bind the Plantation.  The socie- 

ty only, could make such stipulation, and they did not 

act in the premises.  The Overseers could make no 

stipulation either to bind the parish or the proprietors, 

because their power only extended to giving a lease of 

land not exceeding two years.  In the case of Thomp- 

son vs. the Catholic Congregational Society in Reho- 

both, (5th Pickering, 469,) it was settled that where 

there was a ministerial fund in a parish, and the socie- 

ty settled a minister stipulating to pay him a salary, 

without taking any notice of the income of the fund, 

he must be considered as accepting the salary as a full 

compensation, and the society are entitled to the fund. 

Harvard College settled Mr. Fish in Marshpee, and  

agreed to pay him about five hundred ^ dollars, or two-  twenty 

thirds the proceeds of the Williams fund.  The socie- 

ty to which Mr. Fish was sent to preach, took no no- 

tice of the parsonage, nor did the Proprietors of Marsh- 

pee, hence Mr. Fish cannot hold the proceeds of the 



 
 

 Copyright © 2019 Yale Indian Papers, Yale University  

parsonage by right of succession, or by stipulation, 

either from the society or the Marshpee Proprietors, 

and therefore the Proprietors of Marshpee are entitled 

to the parsonage. 

 There is one other consideration that might legally  

deprive Mr. Fish of his rights in the parsonage, even if 

he acquired any by the transaction in 1811, which is  

denied.  When he went to Marshpee, and first preach- 

ed there, he was of the Unitarian faith, and so contin- 

ued some time.  Subsequently, (and most undoubtedly 

from high conscientious motives,) he became Ortho- 
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dox in his creed, and remained to ever since. 

[This fact has been named by the President of Har- 

vard College, as one reason why the Williams fund has 

continued to be diverted from its proper use; the deli- 

cacy Harvard College felt at dismissing Mr. Fish, lest 

it should be ascribed to persecution, for his change of  

sentiments from Unitarian to Orthodox.] 

 But if Mr. Fish claims to hold the parsonage by the 

“laws,” he must be governed by the decision of the  

Court in the celebrated case of Burr, vs. the first parish 

in Sandwich.  Mr. Burr was settled an Unitarian, and 

became Orthodox, and this the Supreme Court decid- 

ed was just cause for the parish to dismiss him.  Chief 

Justice Parsons, said in that case, that “according to the 

almost immemorial usage of Congregational churches, 

before the parish settle a minister, he preaches with 

them as a candidate for settlement, with the intent of 

declaring his religious faith, and if he is afterwards set- 

tled, it is understood that the greater part of the parish 

and church agree in his religious sentiments and opin- 

ions.  If afterwards the minster adopts a new system 

of divinity, the parish retaining their former religious 

belief, so that the minister would not have been settled 

on his present system, in our opinion the parish have 

good cause to complain.”  On this ground the Court 

decided that Mr. Burr had forfeited his settlement. 

 The principle is the same applied to the relation Mr.  

Fish holds to the Marshpee Indians.  He was placed 

over them by others, and the Indians are now compel- 
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ed either to lose all the benefits of their own parson- 

age, or to hear a man in whose doctrines they do not 

believe, and whom they cannot consent to take as their 

spiritual teacher. 

 Upon a full investigation into this branch of the in- 

quiry, there seems to be no legal or equitable ground, 

on which Mr. Fish can claim to hold the parsonage  

and Meeting-house against the Proprietors, and he 

must therefore, be regarded as a trespasser, liable to be 

ejected, and the men he employs to cut and cart wood 
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from the plantation, are liable to indictment under the 

new law of 1834. 

 The invalidity of title, is however, a still stronger 

ground against Mr. Fish’s right of adverse occupancy, 

which he now holds, and a case in principle precisely  

like this, has been decided by the Supreme Court of 

Massachusetts.  It occurred in 1798, before there was  

a reporter of the Supreme Court.  Hon John Davis,  

United States District Judge, was counsel for the In- 

dians, and Samuel Dexter, for the defendant.  It was 

tried on a demurrer, before the Supreme Court in Barn- 

stable, upon an action of ejectment, Proprietors of  

Marshpee, vs. Ebenezer Crocker.  Judge Paine de- 

livered the opinion of the Court in favor of the Indians. 

Judge Benjamin Whitman of Boston, was also, we be- 

lieve, concerned in the cause.  The substance of the 

case, as stated by Judge Davis and Judge Whitman,  

was thus: 

 Ebenezer Crocker of Cotuet, had furnished an In- 

dian woman, (known as the Indian Queen,) with sup- 

plies for many years.  She occupied and claimed in  

severalty as her own, a valuable tract of about 200 

acres of land on the Marshpee Plantation, called the  

neck, of which tract she gave a deed in fee, some  

time before her death, to said Crocker, in considera- 

tion of the support he had given her.  The considera- 

tion at that time, was not very greatly disproportioned 

to the value of the land,  After her death, she having 

left no heirs, the grantee, Mr. Crocker, who was an 

influential member of the General Court, petitioned 

that body and procured a full confirmation of the deed 

to him, in the same manner the General Court in 
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1809, confirmed the parsonage deed of 1783, except 

that there was not so long a time intervening between 

Mr. Crocker’s receiving the deed from the Indian 

Queen in her life time, and its full confirmation by the 

General Court after her death. 

 This took place previous to the law of 1788, putting 

the Indians under guardianship, when either the law of 
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1693 or the character of 1763, was in force.*  When  

the white Overseers came in, in 1798, they found 

Crocker in possession of this land, under the above 

title, and they employed Judge John Davis, as coun- 

sel, to vacate the deed and the act of the General 

Court.  Judge Davis brought an action of ejectment  

against Crocker,  (not in the name of the Overseers,) 

but in the name of the Proprietors of Marshpee, whose 

property he claimed, ^ it was as tenants in common, on  

the ground that the old Queen, though she occupied 

it in severalty during her life, could not, as one tenant 

in common, convey the interest of her co-tenants in  

common.  It was tried in the Supreme Court, and 

the deed was set aside, for insufficiency of title.  This 

insufficiency of title vitiated the conveyance on the 

ground that the old Queen had no power to convey 

when she made the deed, and that the General Court 

had no power to make good, by a resolve, a title orig- 

inally invalid. 

 Crocker also set up the claim of quiet possession, 

for thirty years, which it was supposed would secure 

the title; but the Court decided that this gave no 

title, and the land was restored to the Indians, and 

now forms a portion of their common land.  Mr.  

Crocker of course, lost all he had furnished to the old 

Queen, and in this respect, his case was harder than 

it would be, were Mr. Fish dispossessed of the parson- 

age, after enjoying it for twenty-four years, without 

any title thereto.  It would be difficult for any lawyer 

to show why Crocker’s deed confirmed by the General 

Court, should have been set aside in 1798, and Lot 

Nye’s deed, of the parsonage, be held valid in 1834. 

 On referring to my minutes of the trial of the peti- 

tion of the Indians, for their liberty, in 1834, before a 

Committee of the Legislature, I find the following 
*In June, 1763, the Governor and Council appointed Thomas Smith, 
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Isaac Hinckley and Gideon Hawley, “pursuant to an act empowering 

them to appoint certain persons to have the inspection of the Planta- 

tion of Marshpee.” 
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facts stated by Rev. Phineas Fish, who was a witness 

before that Committee.  They will throw some light 

on the subject of inquiry. 

 
 Rev. Phineas Fish, sworn.  Testifies that he was ordained 

at Marshpee in 1811.  Was invited there by the Overseers of 

Marshpee.  There were five persons of color belonging to 

the church, and sixteen whites.  At the ordination, a white 

man rose up and protested against it.  He said all were not 

satisfied.  It was not a vote of the Indians by which he was 

settled, and no vote of the church was taken.  Five Indians 

had expressed a wish that he would remain.  He received 

two-thirds of the Williams fund, from Harvard college. It  

had varied from 390 to 433 dollars.  Received about 150 dol- 

lars per year from the wood-land of the parsonage.  Has built  

a dwelling house, and made improvements on an acre and a  

half of land of the plantation, of which he holds a deed from 

the Overseers, confirmed by a resolve of the General Court. 

 Mr. Gideon Hawley testified that the Meeting-house was  

built by the funds of the English Society for propagating the  

Gospel, before 1757, when his father was sent as a missionary 

to the Indians, by the London Missionary Society.  In 1817, 

five hundred dollars were granted on petition of the Indians, 

as a donation by the Legislature, to repair the church for the 

Marshpee Indians.  After Mr. Fish had preached in Marshpee,  

5 Indians came to Mr. Hawley and expressed a wish he would 

stay with them.  There was no vote and no record.  Before  

his father came to Marshpee, in 1757, Bryant, an Indian 

preacher, used to preach to the Indians, in the Meeting-house. 

The missionary, (Mr. Hawley,) received one hundred dollars 

annually, from Harvard College, of the Williams fund.  In  

1778, the Indians gave the missionary, Mr. Hawley, two hun- 

dred acres of land, which witness inherits.  [The validity of 

this title is not disputed.] 

 Hon. Charles Marston, (one of the Overseers,) testified that 

Mr. Fish had a Sunday School, principally composed of white 

children.  He did not recollect ever seeing more than eight 

colored children in it.  There were more whites.  The Over- 

seers paid the school mistress seven and sixpence a week, 

and she board herself.  To an Indian, who kept school in 

winter, were paid twelve and nineteen dollars a month.  The 

whites who attend Mr. Fish’s meeting, never pay any thing 

to him or the church.  When the tax was required in parish- 
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es, many whites got rid of their tax by attending Mr. Fish’s 

meeting.  There was always twice as many whites as blacks 

in the society.  Last summer, (1833,) he counted eighteen  

colored persons, and twice that number of whites.  Mr. Dwight, 
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one of the Committee, asked, if so many whites being there, 

did not tend to discourage the Indians from being interested 

in the meeting?  Mr. Marston thought it might. 

 Deacon Isaac Coombs, who had been twenty years a dea- 

con in Mr. Fish’s church, changed his sentiments, and was 

baptized by immersion.  He testified before the Committee 

of the Legislature, that when he told Mr. Fish he had been 

baptized again, Mr. Fish said, “that was rank poison, and 

that he should expect some dreadful judgment would befal 

me.”  Deacon Coombs, who is sixty years old, testified also, 

that the Meeting-house was built for the use of the Indians. 

No one could remember when it was built.  There was but 

one colored male church member, when Mr. Fish came to  

Marshpee, in 1811.  He further stated to the Committee that 

his family got discouraged going to Mr. Fish’s meeting, from 

the preference he gave to the whites.  He did not come to 

see his family, and lost his influence by taking part with the 

guardians against the Indians.  There was a difficulty in Mr.  

Fish’s meeting about the singing.  The colored people were 

put back, and the whites took the lead.  Mr. Fish has 50 or 60 

acres of pasture, East of the river, besides the parsonage. 

   —— 

 I have thus given my views of the law and the facts, 

touching the parsonage in Marshpee, in order that the 

Indians and their Selectmen who have desired legal 

advice on the subject, may fully understand their rights. 

I am confident they will never attempt to obtain those 

rights, except in a legal and peaceable way.  The  

Courts at Barnstable, it is said, are closed to them, in  

the way pointed out by the law, the District Attorney 

refusing to prosecute the men who cut wood on the  

parsonage.  I invite the attention of that acute and  

learned officer, Charles H. Warren, Esq. to the points 

made in this opinion, well assured that if it can be re- 

futed by any professional gentleman, it can be done 

by him.  If he cannot do so, I hope he will permit 

the title of the parsonage to be brought before the 

Court, under an indictment for cutting wood contrary 

to the act of 1834.  I regret the necessity of present- 

ing arguments to dispossess Mr. Fish of what he doubt- 

less supposes he lawfully holds; but I am looking for 
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the rights and the property of the Indians, and am not 
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at liberty to consult personal feelings, that would cer- 

tainly induce me to favor the Rev. Mr. Fish, as soon 

as any man in his situation.  I think it is as important to 

him as to the Indians, that the title to the parsonage 

should be settled, for there will be feuds, and divisions, 

and strifes, as long as that property remains as it now  

is, wrongfully taken and withheld from the Indians, to 

support an “ESTABLISHED CHURCH,” in Marshpee.  

With this view I have proposed to Mr. Fish, in behalf 

of the Indians, to make up an amicable suit, before the 

Supreme Court, and obtain their opinion, and the par- 

ties be governed by it.  The Indians are ready to sub- 

mit it to such an arbitration.  Mr. Fish declines.  The  

only other remedy is an injunction in chancery, to stop 

the cutting of wood.  The Indians are not well able 

to bear the expense, at present, or this course would 

be taken to recover their property.  Until some legal 

decision is had, Mr. Fish cannot but see, from an ex- 

amination of the legal grounds set forth herein, that 

there are strong reasons for regarding him as holding in 

his possession that which rightfully belongs to another. 

The public will not be satisfied, until the rights of the  

Indians are fully secured.  I have always been desir- 

ous that Mr. Fish should not be disturbed in his house  

lot, and for my own part, it would give me pleasure, 

should the Indians, immediately, on getting legal posses- 

sion of their own parsonage, unanimously invite him to 

settle over them.  But so long as he withholds from them  

their property, it cannot be expected that they should  

receive him as their spiritual teacher.  It is in direct 

violation of the Constitution and of religious freedom.  

  BENJAMIN F. HALLETT, 

   Counsel for the Marshpee Indians. 

 Boston, May, 20, 1835. 

☞ The Selectmen of Marshpee District, are at liberty 

       to make such use of the foregoing, as they think proper. 
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